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Abstract: In India, the Coastal Aquaculture Authority, established at the behest of the Supreme Court
to protect the coastal environment from an unregulated shrimp industry, has evolved into a bureau-
cratic apparatus that promotes business interests. The recent reform of this agency underscores the
conflicting dialogue between the Government and the judiciary on environmental issues, highlighting
the complexities of a law-making process that prioritises economic growth over ecological concerns.
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INTRODUCTION

Although India has enacted several sectoral statutes and established a comprehensive legal framework
to protect the environment since the early 1970s, the development of Indian environmental law is
often attributed to an activist judiciary drawing on constitutional resources.* Key concepts and prin-
ciples of this branch of law have indeed been shaped through high-profile legal cases? in which the
Supreme Court has wielded its remedial powers, often to compensate for weak executive structures
and inadequate enforcement practices. This environmental jurisprudence, an illustration of the so-
called ‘judicialisation of politics,’® is hailed by many as a necessity but it faces strong headwinds.*

The courts’ environmental case law has sometimes been criticised for allegedly breaching the sepa-
ration of powers by encroaching on the legislature’s domain. While this criticism appears to beg the
question—since it is well-established that dispute resolution inherently involves judges in rule-mak-
ing across all jurisdictions—the courts’ failure to enforce their broad directives is a more pressing
issue. The implementation of judicial remedies in environmental law is rarely straightforward, par-
ticularly in India, where judges are sometimes considered to be ill-equipped to define, monitor and
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supervise complex environmental policies. Is this role better suited to the legislative and the executive
branches of government? This question calls for an empirical, rather than doctrinal, answer, and only
specific case studies can provide insight into this issue. In this respect, the recent reform of coastal
aquaculture regulation provides an interesting example through which to evaluate the contribution of
courts to key aspects of environmental governance.

On August 12, 2023, the President of India gave assent to the Coastal Aquaculture Authority (Amend-
ment) Act. The stated purpose of this piece of legislation was to streamline the powers and the oper-
ational procedures of an agency established 18 years earlier® by the legislature — at the Supreme
Court’s request — to protect Indian coastline from intensive aquaculture. Beyond the technical up-
dates of the Coastal Aquaculture Authority, which reflect the ongoing consolidation of India’s regu-
latory state, the reform instantiates the conflicting dialogue between the government and the judiciary
on environmental issues. It also offers insight into a recurring law-making process which subordinates
ecological concerns to economic growth.

To understand how an environmental policy designed by the judiciary was sidelined and upended ‘for
ease of doing business’® by the legislator, it is necessary to consider the context of aquaculture in
India.” In the last four decades, the ancestral tradition of shrimp farming has evolved into a profitable
business driven by the growing global demand of crustaceans. Since the 1970s, India has steadily
positioned itself as one of the main exporters on this flourishing market, achieving record export
figures in 2023.%8 While the Union government created a conducive environment for this industry,” it
initially fell short of regulating it. Indeed, according to the Indian Constitution, the authority to legis-
late on fisheries (and by analogy on aquaculture) rests with the states, not the Union.*

In the absence of legal intervention, shrimp farming transformed into a highly intensive industry,
causing significant damage to coastal ecosystems*! and threatening the livelihood of some local com-
munities.!? It took a high-profile ruling from the Supreme Court in 1996 to trigger Union government
action in the name of environmental protection—a subject-matter over which the Union and the states
share concurrent powers. However, the Coastal Aquaculture Authority established by the legislator in
the wake of the ruling to promote sustainable shrimp farming, failed to live up to the environmental
standards envisaged by the Supreme Court. More recently, the Southern Bench of the National Green
Tribunal reaffirmed the need for effective coastal protection. This act of judicial resistance eventually
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prompted a statutory backlash: the Coastal Aquaculture Authority (Amendment) Act cunningly un-
dermined the judges’ effort to keep in check the uncontrolled expansion of the shrimp industry, ex-
posing the limits of judicial activism when confronted with legislative countermeasures.

This analysis traces the evolution of aquaculture regulation in India through pivotal legal and policy
developments. Section 2 examines the origin and the significance of the 1997 Shrimp Culture case,
which placed aquaculture firmly onto the environmental agenda and catalysed the enactment of the
Coastal Aquaculture Authority Act, 2005. Section 3 explores the gap between this landmark ruling
and its implementation, exposing the regulatory failure of the Coastal Aquaculture Authority. Sec-
tion 4 analyses the renewed judicial efforts made in 2022 by the National Green Tribunal to rein-
force coastal protections. Section 5 delves into the Coastal Aquaculture (Amendment) Act, 2023,
which marks a significant shift towards reducing regulatory constraints to prioritise business inter-
ests. Finally, the conclusion raises critical questions about the respective roles of the judiciary, leg-
islature, and executive in shaping and implementing Indian environmental policy

PUTTING AQUACULTURE ON THE ENVIRONMENTAL AGENDA: THE 1997 SHRIMP
CULTURE CASE AND THE COASTALAQUACULTURE AUTHORITY ACT 2005

The judicial response to the development of shrimp farming is a telling example of the central position
that India’s higher judiciary has come to play in shaping the country’s environmental policy. Since
the 1980s, procedural innovations aimed at facilitating access to the courts and integrating scientific
expertise allowed the development of public interest litigation (PIL) in India.'® Also known as ‘social
action litigation’, PIL is characterised by a relaxation on the rules on locus standi, case filing proce-
dures, the adversarial process, and judicial remedies. It was initially established ‘to secure observance
of the constitutional or legal rights, benefits and privileges conferred upon the vulnerable sections of
the community and to reach social justice to them’.** From the 90s onwards, PIL was also used in the
field of environmental law to breathe life into sterile statutes often ignored by an ineffectual bureau-
cracy, to lay down new principles and to create new institutions.'® S Jagannath v Union of India,
familiarly known as the shrimp culture case,® is a landmark example of this trend. In this case, the
Supreme Court intervened decisively, pressuring the government to take action to protect the envi-
ronment.

Jagannath, the 82-year-old Gandhian leader of Tamil Nadu Gram Swaraj Movement,'’ filed a writ
petition which alleged that unregulated shrimp farming was adversely affecting the environment and
the well-being of coastal populations. According to the plaintiff, this activity violated the Coastal
Regulation Zone (CRZ) Notification 1991, a directive which prohibits industrial activities within 500
meters from the high-tide line, but had remained unenforced until then. Relying on extensive scien-
tific expertise, the Court acknowledged the socio-economic losses and ecological degradation caused
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by the shrimp industry. It rejected the ‘Dollar-based argument’ —the claim that aquaculture contrib-
uted significantly to India’s foreign exchange— by emphasising that the damage far outweighed the
economic benefits. Eventually, the Supreme Court ruled that shrimp aquaculture was an industry
subject to the prohibitions imposed by the CRZ Notification. It held that such activity could not be
conducted within the coastal regulation zone as defined by the notification. All shrimp farms operat-
ing in CRZ were to be ‘demolished and removed’. Exemplary of the extensive nature of remedies
available under the PIL jurisdiction, the Court, in its legislative avatar, further directed the govern-
ment to establish an authority ‘to protect the ecologically fragile coastal areas’ and ‘to deal with the
situation created by the shrimp culture industry’ in accordance with the precautionary principle and
the polluter-pays principle.

Hailed by environmentalists as a victory, the ruling dangerously jeopardised the development of the
shrimp industry. Under the threat of contempt proceedings, the Union Government had no choice
but to constitute the Aquaculture Authority, which it did by way of notification.'® The new body es-
tablished in 1997 was entrusted with the powers necessary to protect coastal areas from the shrimp
industries but was placed under the Ministry of Agriculture rather than the Ministry of Environ-
ment. This was one sign among others that ecological concerns were to be sidelined in favor of eco-
nomic priorities.'® To blunt further the Supreme Court’s decision, the Indian Parliament passed the
Coastal Aquaculture Authority Act in 2005. This legislation provided the Aquaculture Authority
with appropriate statutory backing and new regulatory powers to inspect, register and where re-
quired demolish aquaculture farms in the coastal areas. It stated that ‘no coastal aquaculture shall be
carried on within two hundred meters from High Tide Lines’ and ‘in creeks, rivers and backwa-
ters’.2% However, the Act specified that shrimp farming was not prohibited under the Coastal Regu-
lation Zone notification.?* In doing so the Parliament effectively shielded the shrimp industry from
the judiciary’s stringent directives and enabled its continued development despite environmental
concerns.

ENVIRONMENTAL ‘LAW IN BOOKS’ VS ENVIRONMENTAL ‘LAW IN ACTION:
NON-ENFORCEMENT OF THE JAGANNATH CASE AND REGULATORY FAILURE OF
THE COASTAL AQUACULTURE AUTHORITY

Shortly after the Supreme Court ordered the removal of aquaculture industries operating within the
coastal regulation zone, review petitions were filed by farm owners and aquaculture associations, the
Ministry of agriculture, affected State Governments and the Marine Products Export Development
Authority. The matter was referred to a different bench of the Court which stayed the demolition
orders, leaving the case unfinished for a decade. In 2007, the review petitions were finally disposed
of and declared infructuous, once the Coastal Aquaculture Authority Act had formally allowed the
shrimp industry to start again.?? The regulatory model set by the government in response to the
Supreme Court’s order stealthily deviated from the terms of the judgement. Secondary legislation
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was passed?® in the form of rules and guidelines ‘to ensure that coastal aquaculture does not cause
any detriment to the coastal environment’.>* However, the Coastal Aquaculture Authority ultimately
functioned as little more than a licensing body for shrimp farms. Not only was the judicial vision
diluted before reaching the statute books, but the law was poorly implemented and largely ineffective.

In 2020, the Comptroller and Auditor General of India?® issued its Compliance Audit Observations
on the Coastal Aquaculture Authority.?® The scathing report leaves no doubt as to the extent of the
failure of the agency established 14 years earlier. According to India’s supreme audit institution, the
whole regulatory mechanism proved ‘deficient’.?” The CAA failed to enact adequate regulations for
the construction and operation of the coastal aquaculture industry.?® It neither surveyed the coastal
area nor advised the government to formulate strategies for achieving sustainable aquaculture devel-
opment as required by law.?® It did not specify any standard operating procedure for testing the waste
water from shrimp farms discharged in the environment.® Although Environmental Impact Assess-
ments are required from all aquaculture farms exceeding 40 hectares, the CAA neither prescribed the
procedure nor identified the competent authority to make such an assessment.3! The audit report also
rebuked the agency for not developing a proper plan for the inspection and monitoring of shrimp
farms®? and not establishing a redressal mechanism to address complaints relating to environmental
issues of coastal aquaculture farms.®® Unable to fulfill most of its legal assignments, the Authority
claimed in its defense that it lacked the manpower and the funds to fulfil its ‘herculean task’,* an
excuse deemed hardly acceptable by the audit report which recommended the adoption of an action
plan to improve the situation.®®

The process of registration and licensing of shrimp farms, arguably the most fundamental function of
the CAA as it underpins the implementation of all other measures, was also considered highly defec-
tive by the Auditor General.®® Unsurprisingly, farms have continued to operate on a large scale with-
out license. A recent study based on remote sensing techniques, corroborated by ground truth verifi-
cation, revealed a significant discrepancy between the area under shrimp culture and the extent of
licensed farms, suggesting the widespread presence of unauthorised units.®” Another 2020 report by
the Coastal Resource Centre has documented the range of violations in industry siting by aquaculture
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shrimp hatcheries in two districts on Tamil Nadu’s coast:® of the 65 hatcheries located within the
Coastal Regulation Zone, 62 were operating within 200 meters of the High Tide Line in violation of
the provisions in the Coastal Aquaculture Authority Act of 2005. Additionally, none of them had been
granted clearance under the CRZ Notification 2011. Confronted with these persistent regulatory
lapses and the limits of its power to shape coastal aquaculture policy, the judiciary decided to inter-
vene once more.

LAST-DITCH ATTEMPT TO JUDICIALISE AQUACULTURE REGULATION: THE 2022
NATONAL GREEN TRIBUNAL DECISIONS

25 years after the Supreme Court issued mandatory injunctions to mitigate the damage caused by the
shrimp industry, the National Green Tribunal (NGT) took another look on the matter. Established in
2010 to provide for ‘the effective and expeditious disposal of cases relating to environmental protec-
tion’,% this specialised tribunal has emerged as one of the most active green courts in the world. This
is due to its unique composition—a mix of technical experts and lawyers—and its extensive jurisdic-
tion, which includes the power to issue orders even in the absence of a petition filed by an aggrieved
party.® Drawing on the jurisprudence of the Supreme Court, the tribunal has moved its focus beyond
adjudicating individual disputes to proactively shaping environmental policy. Not only has the NGT
addressed the ecological consequences of big infrastructure projects, but it has also striven for greater
accountability of Indian regulatory authorities. This judicial activism met with resistance from the
government in recent years*! but it did not deter the tribunal from taking a firm stance on shrimp
farming in two cases issued in 2022.

In the first case,* three applicants lodged a complaint against illegal prawn culture in coastal areas
of Tamil Nadu. Initiated in 2016, the proceedings led to several interim directions intended to enforce
environmental norms. However, reports from local authorities showed that illegal aquaculture farm-
ing activities were continuing. While the judges considered this to be a simple issue of law enforce-
ment, the respondents claimed that it stemmed from conflicting norms and overlapping mandates of
multiple authorities. Seeking to clarify the ambiguity, the NGT decided that shrimp farms registered
under the CAA Act 2005 were not exempt from complying with other environmental norms. On the
contrary, they were still governed by CRZ notifications, by the Water Act and by the Wildlife Act.
Having observed that law enforcement on the subject was highly inadequate, the judges expressed
the need for strict application of their statutory mandate by the concerned statutory authorities and
stated, obiter dicta, that the CAA ‘may remove and demolish all illegal coastal aquaculture activities
in their jurisdiction’.
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In the second case,*® the NGT initiated suo motu proceedings based on a series of newspaper articles
calling attention to the impact of illegal shrimp hatcheries on soil and groundwater. Several public
stakeholders, representatives of various departments of the state government, environmental regula-
tors and local officials, were summoned before the judges. The tribunal also appointed a joint com-
mittee to look into the allegations and submit factual reports. The Coastal Aquaculture Authority, once
again in the line of fire, filed its own independent account on the case. In a self-justificatory statement
supporting its administrative passiveness, the Authority asserted that ‘the hatchery activity (had) been
excluded from the purview of the Coastal Aquaculture Authority Act 2005°.** This argument did not
convince the NGT which deemed this contention unsustainable and contrary to law. Recalling the
judgement of the Supreme Court in S. Jagannath, the Green Tribunal asserted the need for ‘a proper
regulatory check over [...] hatcheries units’ and insisted that ‘only those which are legally permissible
with valid permission should be allowed to set up and operate’. Accordingly, all aquaculture operators
were to obtain clearance from environment regulators, including the Coastal Zone Management Au-
thority. Eventually, the judges issued a series of directions to the Coastal Aquaculture Authority and
the Tamil Nadu Pollution Control Board, seeking to ensure compliance with environmental law, in-
cluding by requiring the removal of hatcheries working within the prohibited zone.

REDUCING THE REGULATORY BURDEN FOR THE SAKE OF BUSINESS: THE
COASTAL AQUACULTURE (AMENDMENT) ACT 2023

While NGT decisions sought to subject aquaculture activities to stricter administrative scrutiny, the
Ministry of Fisheries and Animal Husbandry and Dairying was simultaneously considering amending
the CAA Act 2005 in order to cater to the economic needs of this flourishing industry. In a context
where evolving technology of production served as an argument to relax the regulatory framework,
the NGT decisions acted as a trigger for reform. Under pressure from the judiciary, which created
‘considerable uncertainty’*® by declining to exempt coastal aquaculture from the CRZ Notification,
and with the intent to ‘remove the prevailing ambiguities and [...] put to rest any misinterpretations
of courts’,*® the Ministry drew up the Coastal Aquaculture Authority (Amendment) Bill. The proposal
was scrutinised and endorsed by a parliamentary standing committee, and with minimal debate, both
chambers eventually passed the law with only marginal amendments, illustrating the executive dom-
inance over parliamentary work in India.*’

The CAA (Amendment) Act 2023 weakens the NGT environment-friendly directions with the objec-
tive of ‘reduc[ing] the regulatory compliance burden’.*® In addition to minor amendments designed
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to modify the composition and streamline the functioning of the CA A, the new law authorizes specific
aquaculture activities in coastal areas which were previously off-limits and exempts them from the
prohibitions of CRZ notifications. The Act also reduces multiagency oversight of the industry: the
CAA is given full authority over aquaculture facilities to the exclusion of Pollution Control Boards
and Coastal Zone Management Authorities. Another indicator of the pro-business inspiration of the
reform is the decriminalisation of all violations under the principal Act. Whereas non-registration of
aquaculture was previously an offence punishable with three-year imprisonment, the 2023 Act replace
criminal sanctions with civil fines imposed by an adjudicating officer appointed by the Union Gov-
ernment. Last but not least, the new law includes retroactive provisions to safeguard the interest of
aquaculture operators. It validates past action of registered coastal activities, shielding them from
legal proceeding for ‘any action or anything done or omitted to be done in accordance with the said

provisions’.*°

While the tone of the 2023 Act is undoubtedly business friendly, the text pays lip service to envi-
ronmental protection by expanding the Authority’s mandate to promote ‘sustainable coastal aqua-
culture’.%® However, even when pursuing environmental goals, the law’s underlying purpose re-
mains economic. Thus, the CAA is now assigned with the duty to ‘certify, monitor, regulate or pro-
hibit coastal aquaculture inputs, including probiotics, therapeutants [...] as may be prescribed, for
the prevention, control and abatement of detriment to the coastal aquaculture or coastal environ-
ment’.>! Yet, parliamentary debates clearly show that the focus on biosecurity and antibiotic govern-
ance was, in this case, driven primarily by market considerations, as a way to avoid that export ship-
ments are rejected due to the presence of banned drugs residues.>? Thus, despite its surface-level
commitment to sustainability, the 2023 Amendment Act is ultimately designed to foster the growth
of coastal aquaculture, with environmental concerns secondary to economic priorities.

CONCLUSION

Changes in aquaculture regulation provide a remarkable illustration of the evolution of Indian envi-
ronmental policy. Since the start of ‘ecological modernisation’, an institutional legacy of Indira Gan-
dhi in the 1970s, the judiciary has taken on a policy-making role.>® The Jagannath case epitomises
this ‘Public Interest Litigation era’, during which the courts expanded their environmental jurisdic-
tion, became a forum to voice the grievances of the community, and issued quasi-legislative remedies.
Yet, in Jagannath, the Court’s far-reaching orders and innovative jurisprudence were not enough to
curb the unbridled development of intensive shrimp farming. The recent NGT decisions show that
ecological activism remains inspirational for the judiciary, but the story hereby told demonstrates that
it can be easily circumvented by the Government to protect industrial interests.
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It might be tempting to conclude from the failure of this judicially-driven attempt to protect Indian
coastline that courts lack the capacity and the authority to design and implement a fine-grained envi-
ronmental policy. However, such a conclusion would be premature. The best mode of environmental
governance cannot be determined simply by comparing actual judicial intervention, however ineffi-
cient, with hypothetical intervention by other branches of the Government, especially when it is the
real-world failure of the Government that prompted the litigation. A rigorous evaluation of the courts’
contribution to environmental governance requires attention to the broader constitutional context ra-
ther than reliance on preconceived models. In this regard, future assessment should focus on the over-
all impact of judicial activism on public welfare, using ‘normative benchmarks’ such as information
availability, regulatory reform, and institutional accountability before and after courts’ rulings.

The story of shrimp farming regulation underscores that environmental law is not the fruit of a rational
legislator but a battleground where competing values are negotiated among conflicting constitutional
actors. The Coastal Aquaculture Authority Act of 2005, along with the incremental changes intro-
duced by its 2023 amendment, can be interpreted as an attempt by an elected Parliament to strike the
right balance between environmental protection and economic development, rather than leaving the
matter to appointed judges. However, shielding the shrimp industry from judicial intrusion does not
guarantee its sustainable development in the absence of a functional Aquaculture Authority. Ulti-
mately, as is often the case with Indian environmental law, the crux of the issue lies in the gap between
the ‘law in books’ and the ‘law in action’, an abyss that legal scriveners must explore, even if they
would prefer not to.



